STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M AM - DADE COUNTY SCHOCL BOARD, )

Petitioner, g
VS. ; Case No. 03-4041
DANI EL J. EPSTEI N, ;

Respondent . §

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on February 11, 2004, by video teleconference, with the parties
appearing in Mam, Florida, before Patricia Hart Ml ono, a
dul y- desi gnated Admi ni strative Law Judge of the Division of
Adm ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Madelyn P. Schere, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Leslie Holland, Esquire
801 Northeast 167th Street, Second Fl oor
North M am Beach, Florida 33162

STATEMENT OF THE | SSUE

Whet her the Respondent's enploynent as a teacher with the

Petiti oner should be term nated.



PRELI M NARY STATEMENT

In a letter dated Cctober 23, 2003, the School Board of
M am -Dade County, Florida ("School Board") advised Dani el
J. Epstein that it had taken action to suspend himand that it
was initiating proceedings to dismss himfromhis enploynent as
a teacher. The School Board stated in the letter that it based
its action on charges of immorality, m sconduct in office, and
i nconpetency. M. Epstein, through his attorney, tinely
requested a hearing before the D vision of Adm nistrative
Hearings. The School Board transferred the matter to the
Di vision of Adm nistrative Hearings on Cctober 31, 2003, for
assignment of an admi nistrative |aw judge. Pursuant to notice,
the formal adm nistrative hearing was held on February 11, 2004.
On Novenber 17, 2003, the School Board filed a Notice of
Specific Charges that contained three counts and detailed the
facts on which the School Board based its charges of
i nconpet ency, msconduct in office, and immorality. The School
Board alleged in its Notice of Specific Charges that M. Epstein
vi ewed pornographic web sites on the classroom conputer provided
by the School Board for his use; viewed pornography during the
wor kday, while students were in the classroom and masturbated
in his classroom while watching pornography on the School Board
conputer located in his classroom The School Board charged in

Count | of the Notice of Specific Charges that M. Epstein's



conduct viol ated School Board Rules 6Gx13-4A-1.21 and 6Gx13- 6A-
1.112 and, therefore, constituted inconpetency as defined in
Fl orida Adm nistrative Code Rule 6B-4.009(1)(a)l.; in Count I
that M. Epstein's conduct violated Florida Adm nistrative Code
Rul es 6B-1.001(2) and/or (3) and 6B-1.006(3)(a) and/or (4)(c)
and was so serious that it inpaired his effectiveness in the
school system and, therefore, constituted m sconduct in office
as defined in Florida Admi nistrative Code Rule 6B-4.009(3); and
in Count 11l that M. Epstein's conduct constituted imorality
as defined in Florida Admi nistrative Code Rule 6B-4.009(2). The
School Board further charged in the Notice of Specific Charges
that these violations warranted M. Epstein's disnm ssal from
enpl oynent with the School Board pursuant to
Section 1012.33(4)(c), Florida Statutes (2003).1

Prior to the formal hearing, the parties filed a joint Pre-
hearing Stipulation, in which they stipulated to certain facts
that will be incorporated into the findings of fact herein. At
t he hearing, the School Board presented the testinony of
Sergeant Bradl ey Rosh, M am -Dade County Public Schools police;
Pedro Val des, m crosystens technician; Mchele Lam nedia
speci alist; Linda Van Leer, former assistant principal at Twin
Lakes El enentary School ("Twi n Lakes El enentary"); Jesus Vigo,
m crosystens technician; Maria de Leon, principal of Twi n Lakes

El emrentary; and Reinal do Benitez, district director in the



O fice of Professional Standards. Joint Exhibit 1 and
Petitioner's Exhibits 1 through 7 and 9 through 14 were offered
and received into evidence. Petitioner's Exhibit 8 was offered
into evidence but rejected. M. Epstein testified in his own
behal f, presented the testinony of Carlos Plasencia, Ph.D., a
psychot herapi st, and proffered the testinony of Reinal do
Benitez. Respondent's Exhibits 1 and 2 were offered and

recei ved into evidence.

The one-vol une transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on April 12, 2004. The
parties tinely filed their proposed findings of fact and
2

concl usi ons of | aw.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. The School Board is a duly-constituted school board
charged with the duty to operate, control, and supervise al
free public schools within the School District of Mam - Dade
County, Florida. Article I X, Florida Constitution; § 1001. 32,
Fla Stat (2004).

2. At all tinmes material to this proceeding, M. Epstein

was enpl oyed by the School Board as a nusic teacher at Twi n



Lakes El enentary, under a continuing contract with the School
Boar d.

3. M. Epstein was first enployed by the School Board in a
part-time position in February 1978. M. Epstein took a full-
time teaching position at Twin Lakes Elenentary in 1980, where
he taught continuously until he was given an alternate work
assignnent in June 2003. M. Epstein has not previously been
t he subject of disciplinary action by the School Board.

4. M. Epstein consistently received satisfactory annual
eval uations during his enploynent at Twin Lakes El enentary.

Al t hough he did not receive an annual evaluation for the 2002-
2003 school year, he received a satisfactory observation during
that year. |In addition, M. Epstein was naned Teacher-of-the-
Year at Twin Lakes El ementary during the 1988-1989 school year.?

5. M. Epstein had daily access to a conputer that was
owned by the M am -Dade County public school district and pl aced
in his classroom The classroom conputers were to be used to
devel op instructional prograns and to gather |esson materials
fromthe Internet. M. Epstein and all of the teachers at Twin
Lakes Elenentary were required to read and adhere to the school
district's Acceptable Use Policy for the Internet.

6. Late in the 2001-2002 school year, M. Epstein asked
Jesus Vigo, a mcrosystens technician, to check his conputer

because M. Epstein could not access the Internet. M. Vigo



checked the Internet history file to find out when M. Epstein
had | ast accessed the Internet. |In the history file on

M. Epstein's classroomconputer, M. Vigo found severa
addresses for pornography web sites.

7. After he nade certain that M. Epstein's conputer was
operating properly, M. Vigo reported to Mchele Lam the
conmput er coordi nator and nedi a specialist at Twi n Lakes
El emrentary, that he had found "questionable” web sites on
M. Epstein's conputer

8. M. Lambelieved that M. Epstein had nost |ikely
visited these web sites accidentally, and she told M. Vigo not
to tell anyone that he had found the addresses on M. Epstein's
conputer. Instead, Ms. Lamtold M. Vigo that he should
regularly nonitor M. Epstein's conputer.

9. M. Vigo nonitored M. Epstein's conputer once a week,
at random for approximtely four nonths, until he left his job
at Twin Lakes Elenentary. During this time, M. Vigo found no
guestionabl e web-site addresses in the Internet history on
M. Epstein's conputer. No one regularly nonitored
M. Epstein's conputer after M. Vigo left Tw n Lakes
El enentary.

10. A new mcrosystens technician, Pedro Val des, began
work at Twin Lakes El enentary in Septenber 2002, and, in

January 2003, new conputers were installed in all the



cl assroons. These conputers operated through the M anm - Dade
County public school district's mainframe conputer, and the
software | oaded onto the conputers was approved by and |icensed
to the school district. The mainfranme also had a filter that
prohi bited access to certain web sites fromthe schoo
district's conputers.

11. In February 2003, M. Epstein conplained to Ms. Lam
that he was having problens with his conmputer. Wen M. Val des
tried to fix the conputer, he found that several software
prograns had been | oaded onto the conmputer. M. Epstein
admtted that he had | oaded Netscape, an Internet browser, so
that he could access nusic sites that he could not access using
the school district's Internet browser. Although he tried,

M. Val des was not able to fix M. Epstein's conputer
conpl etely, and he noved on to other work.

12. Finally, in April 2003, M. Valdes fixed M. Epstein's
conputer and nade certain that all of the school district's
software was working properly. In early May 2003, however,

M. Epstein told M. Valdes that he could not get into his
conputer. M. Val des exam ned the conputer and, when he saw
that the conputer's recycle bin was full, he decided to enpty
it. Wen M. Val des opened the recycle bin, he saw that there
wer e several addresses for pornography web sites, as well as

addresses for other types of web sites.



13. Wien M. Val des di scovered these web-site addresses,
M. Epstein admtted to M. Valdes that he had downl oaded and
vi ewed pornographi c videos on the school district conputer, in
addition to using the conputer's Internet access to | ocate and
downl oad i nformation fromnusic and instructional web sites.

M. Epstein also admtted to M. Valdes that he had deliberately
by-passed the school district's Internet filter in order to gain
access to the pornographic naterial.

14. M. Valdes told M. Epstein that he should not view
such web sites on the school district's conmputer, but he agreed
not to tell anyone about his discovery. Nonetheless, after he
t hought about it, M. Valdes felt obligated to report his
di scovery to Ms. Lam because he considered the matter so
serious. M. Valdes was visibly upset when he told Ms. Lam
about the pornography web site addresses.

15. Ms. Lamand M. Valdes went to the office of Maria
de Leon, the principal of Twin Lakes El enentary, and told her
what M. Val des had di scovered on M. Epstein's conputer
Ms. de Leon called M. Epstein to her office and, anong other
things, told himto cease using his classroomconputer for any
pur pose.

16. M. Epstein had been downl oadi ng pornography fromthe
| nternet and vi ewi ng pornographic videos in his classroomon the

conput er provided by the school district for approxi mately seven



nmonths prior to M. Valdes's discovery of the pornography web
site addresses. M. Epstein knew that access to these

por nography web sites was bl ocked by the filter on the school
district's mai nframe conputer, which is the reason he devised a
strategy for circunventing the filter.

17. M. Epstein downl oaded pornographi c videos onto the
school district's conmputer at night, during the workday when
students were in his classroom and during the workday when no
students were in the classroom M. Epstein always turned the
conput er nonitor off when he was downl oadi ng pornography during
class tine, so that the students could not glance at his
conputer and see the material he was downl oading. M. Epstein
al so hid the downl oaded pornographic videos in fol ders hidden
within other folders, so that it would not be obvious to a
substitute teacher who | ogged onto his classroom conputer that
por nographi ¢ videos were stored in the computer.

18. M. Epstein never viewed pornographic videos when
students were in his classroom He did, however, viewthe
vi deos during the tinmes of the school day when he was expected
to plan and prepare | essons, and he al so viewed these vi deos
after the students had left school for the day, generally
between 3:00 p.m and 4:30 p.m* M. Epstein viewed pornographic
vi deos and masturbated in his classroom approxi mtely 15 to 20

times during the spring of 2003, after the students had |eft



school for the day but during the tine he was expected to work
on | esson plans. Wen he viewed pornographic videos and
mast urbated in his classroom M. Epstein was careful to | ock
t he cl assroom door.°

19. M. Epstein took precautions to conceal his activities
because he knew that his activities violated School Board rules,
and he also did not want the materials to be discovered by a
student, a substitute teacher, or anyone el se.

20. Even though M. Epstein took care to see that his
cl assroom door was | ocked when he vi ewed pornographi c vi deos and
masturbated in his classroom there was a risk that he woul d be
interrupted. The Twin Lakes El enentary custodial and
adm nistrative staff, including secretaries, had keys to all of
the classroons. Cccasionally, a parent would return to schoo
with a student who had left sonmething in a cl assroom and a
school enpl oyee woul d escort the parent and student to the
cl assroom and use his or her key to enter the classroom

21. The pornographic nmaterial that M. Epstein downl oaded
and viewed on his classroom conputer did not involve children.
It was, however, obscene, as defined by the School Board inits
Acceptabl e Use Policy for the Internet.®

22. Ms. de Leon decided to try to keep information about
M. Epstein's activities confidential because she was very

concerned about the reaction of the parents of the children

10



attending Twi n Lakes El enentary and of the comunity as a whol e.
Ms. de Leon knew that many of the parents of the children
attending Twin Lakes El enentary were conservative Catholics who
were very protective of their children.” M. de Leon believed
that if news of M. Epstein's activities becane known in the
community, Twin Lakes Elenentary "woul d have been in the first
page of the [Mam] Herald for quite a long time."3

23. On May 6, 2003, the day M. Val des discovered the
por nography web-site addresses on M. Epstein's conputer
M. Epstein went to Linda Van Leer, the assistant principal at
Twi n Lakes El enmentary, and asked that she put himon the agenda
for the faculty nmeeting schedul ed for that afternoon.
Ms. de Leon had, by this tinme, notified Ms. Van Leer of the
situation involving M. Epstein and of her decision to limt
knowl edge of the matter to as few people as possible.
M. Epstein told Ms. Van Leer that he intended to nmake a
statenent to the faculty to assure the faculty nenbers that the
por nogr aphy he downl oaded and viewed did not involve children
and that he never viewed pornography when students were in the
cl assroom

24. Ms. Van Leer was as concerned as Ms. de Leon about the
di sruption at Twin Lakes Elenentary if information about
M. Epstein's activities becane known in the community, and she

al so believed that M. Epstein did not appreciate the

11



ram fications of his announcing his activities to the faculty.
Ms. Van Leer denied M. Epstein's request to speak to the
faculty and told himnot to speak of the natter to anyone except
Ms. de Leon.

25. Ms. de Leon reported M. Epstein's activities to the
M am - Dade County Public Schools police on May 6, 2003, and the
i nvestigation was assigned to Bradl ey Rosh on May 13, 2003.
Sergeant Rosh found M. Epstein very cooperative during the
i nvestigation, and M. Epstein prepared a statenent in which he
descri bed the nature and extent of his activities.

26. Sergeant Rosh submtted his prelimnary investigation
report on July 16, 2003, in which he concluded that the
all egations that M. Epstein had violated the School Board's
Acceptable Use Policy for the Internet and the responsibilities
and duties of School Board enpl oyees were substantiated. The
i nvestigative report was sent to the O fice of Professional
Standards for final disposition.

27. Reinaldo Benitez, a district director of the Mam -
Dade County Public Schools Ofice of Professional Standards,
convened a Conference-for-the-Record on August 11, 2003, to
di scuss the investigative report and the charges agai nst
M. Epstein, to review his record, and to discuss his future
enpl oynment status with the School Board. M. Benitez,

M. Epstein, Ms. de Leon, and Marie Harrison, Business Director

12



of ACCESS Center 1, participated in the Conference-for-the-
Recor d.

28. As reflected in the Summary of the Conference-for-the-
Record dated August 22, 2003, the findings in the investigative
report were discussed with M. Epstein, who admtted that he was
guilty of the charge that he had downl oaded pornographic vi deos
into the school district's conputer |located in his classroom
that he was aware when he did so that he was viol ating School
Board rules, and that he had used very poor judgnent.

M . Epstein apologized for his actions, and he requested that,
if he were allowed to resune teaching, he be provided a conputer
wi t hout access to the Internet.

29. According to the Summary of the Conference-for-the-
Record, M. Epstein was assigned to an alternative work | ocation
at his home at the beginning of the 2003-2004 school vyear.?®

30. As reflected in the Summary of the Conference-for-the-
Record, M. Epstein was offered the option of submtting his
resignation, which he refused. Directives were issued to
M. Epstein at the Conference-for-the-Record, including a
directive that he not visit Twin Lakes Elenentary at any tine.
M. Epstein was al so advised to "keep the information presented
in this conference confidential and not to discuss this with any
students or staff. Finally, M. Epstein was advised that,

follow ng a review by the School Board's attorneys, he would be
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notified of the recormended disciplinary action, which could
i ncl ude di sm ssal .

31. On August 13, 2003, Ms. de Leon submtted her
recommendation to Margarita Al emany-Mreno, Assi stant
Superintendent in ACCESS Center 1, that M. Epstein be
term nated fromhis enploynent with the M am -Dade County Public
Schools. M. Al emany- Mbreno sent this reconmmendation to
Virginia Bradford, Assistant Superintendent in the Ofice of
Prof essi onal Standards, with the concurrence of the staff of
ACCESS Center 1.

32. M. Benitez convened a neeting with M. Epstein on
Sept enber 26, 2003, to address his pending dismssal by the
School Board at its neeting on Cctober 22, 2003. M. de Leon
and Ms. Harrison were also in attendance. M. Benitez inforned
M. Epstein that the recommendation for his dism ssal was based
on charges of imorality, msconduct in office, and
i nconpetency. M. Epstein was offered the option of resigning
his position or pursuing disability retirenent, which he
decl i ned.

33. M. Epstein submtted a statenent dated Septenber 29,
2003, in response to the August 22, 2003, Sunmary of the
Conference-for-the-Record. In this statenent, M. Epstein did

not withdraw his adm ssion that he had downl oaded and vi ewed

14



por nogr aphi ¢ vi deos on the school district's conputer located in
hi s cl assroom

34. The Superintendent of Schools notified M. Epstein in
a letter dated Cctober 8, 2003, that he was recomending to the
School Board that M. Epstein be dism ssed fromhis enpl oynent.
The School Board suspended M. Epstein and initiated dism ssa
proceedings at its October 22, 2003, neeting.

35. M. Epstein believes that he has had a sexual problem
since he was a teenager, when he first becane attracted to
por nography. He began using the conputer in his classroomto
downl oad and vi ew pornography after his wife discovered
por nography on their home conputer. She becane angry, and he
decided to nove his activities to his classroomconputer in
order to avoid further famly conflict.

36. Approximtely three years ago, M. Epstein was
di agnosed with a "sexual addiction,” and he began sessions with
a sexual therapist. M. Epstein attended four individua
t herapy sessions, but was rel eased i n Decenber 2002.
M. Epstein attended small group therapy sessions for
approximately 12 weeks during the tinme he was seeing M. G ay,
and he al so attended weekly sessions of an "accountability
recovery group” from March 2001 until|l Decenber 2003, when he

began wor ki ng at the Sam Ashe nusic store.
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37. On Septenber 15, 2003, Carlos Plasencia, a nental
heal th counsel or, examned M. Epstein and initially diagnosed
M. Epstein with "sexual disorder not otherw se specified."
Dr. Plasencia's diagnosis has evol ved, and he now bel i eves t hat

M. Epstein's diagnosis is "inpulse control disorder,” with a
sexual component.'® M. Epstein is in therapy with

Dr. Plasencia, and, at the tine of the final hearing, he had
been taking Zoloft, an anti-depressant prescribed by a
psychiatrist, for approximately two nonths.!!

38. In Dr. Plasencia' s opinion, M. Epstein's addiction to
por nogr aphy began approxi mately 27 years ago, devel oped slowy
over the course of 24 years, and progressed faster than usual
over the course of the last two to three years." According to
Dr. Plasencia, M. Epstein feels powerless to overcone the
conmpul sion to view pornography; he has tried to stop this
behavi or and has been unable to do so, even though it has
di srupted his famly and, now, poses a threat to his job.*? In
Dr. Plasencia's opinion, "[c]hances are very likely M. Epstein
was preoccupied with the attai nment of pornography while he was
in school. | agree with that because he was viewing it in
school and downl oading it in school."!®
39. Although Dr. Plasencia acknow edged that M. Epstein's

addi ction to pornography is a preoccupation that has

significantly interfered wwth his life and the life of his wife
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and son, Dr. Plasencia does not consider M. Epstein enotionally
unstable, in the sense that he does not have extrenes in nood or
behavi or.

40. M. Epstein has always been open during his therapy
with Dr. Plasencia and has denonstrated a genuine desire to fix
his problem He has been notivated and has foll owed
Dr. Pl asencia's suggestions. Dr. Plasencia believes that
M. Epstein's prognosis for recovery is good.

41. M. Epstein considers hinself a "recovering" sexua
addi ct and expl ains his behavior at Twin Lakes Elenentary in the

spring of 2003 as a "rel apse. "*

Sunmary

42. The evidence presented by the School Board establishes
that M. Epstein has comrmitted m sconduct in office.
M. Epstein admtted that he deliberately by-passed the Internet
filter in the school district's mainframe conputer and accessed
por nogr aphy web sites on his classroomconputer; that he
downl oaded pornographi ¢ videos onto his classroom conputer while
students were in the classroom during planning periods when the
students were in school but not in his classroom and after the
students were dism ssed from school; that he viewed pornographic
vi deos on the classroom conputer during planning periods when
t he students were in school but not in his classroomand after

the students were dism ssed fromschool; and that he frequently
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masturbated in his classroomwhile he watched pornographic
videos. M. Epstein admtted that he engaged in the activities
descri bed above for approximtely seven nonths prior to
May 2003, although the evidence presented by the School Board
establ i shes that addresses for pornography web sites were found
in M. Epstein's classroom conputer as early as June 2002.

43. The evidence establishes that M. Epstein took
precauti ons such as turning off the conputer nonitor when
downl oadi ng por nographic videos while children were in his
cl assroom hiding the conmputer folders containing the
por nographi c videos in other folders, and | ocking his classroom
door when he viewed pornographic videos and masturbated. It may
reasonably be inferred, however, that he took these precautions
to keep his activities hidden fromstudents and school personnel
and not primarily to protect his students fromharm At the
time he was commtting these acts, M. Epstein knew his behavi or
vi ol ated School Board rul es; he knew that he was exerci sing poor
judgnment; and he knew that, if he were discovered downl oadi ng
and vi ewi ng pornographic videos and masturbating in his
classroom his job could be in jeopardy.

44. By downl oadi ng and vi ewi ng pornographic videos on his
cl assroom conputer, M. Epstein violated the School Board's rule
prohibiting the transm ssion of obscene material, and

downl oadi ng and vi ewi ng por nographi c videos on his classroom
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conput er and masturbating in his classroomconstitute conduct
unacceptable in a School Board enpl oyee.

45. M. Epstein viewed pornographic videos and nmasturbated
during his workday rather than planning | essons and engaging in
ot her pursuits that woul d enhance his abilities as a teacher.
The School Board, therefore, paid M. Epstein for tinme during
whi ch he did not work. M. Epstein could not use his hone
conputer to downl oad and vi ew pornography vi deos because he
feared di scovery and disruption of his famly life, so he used
t he cl assroom conmput er provided by the school district to
satisfy his conpul sion to view pornographic videos.

46. Downl oadi ng and vi ewi ng por nographi c vi deos and
mast ur bati ng may not be consi dered objecti onabl e when done in
the privacy of one's home; these acts are, however, not
consistent wwth the public conscience and good norals when, as
here, they are done in the public space of an el enmentary school
cl assroom Nonet hel ess, the evidence presented by the School
Board is not sufficient to establish that M. Epstein's
activities have becone public know edge.

CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),

Florida Statutes (2004).
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48. Because this case is a proceeding to term nate
M. Epstein's enploynment with the School Board and does not
i nvolve the loss of a license or certification, the School Board
has the burden of proving the allegations in the Notice of

Speci fic Charges by a preponderance of the evidence. MNeill v.

Pi nell as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

Allen v. School Board of Dade County, 571 So. 2d 568, 569 (Fl a.

3d DCA 1990); Dileo v. School Board of Lake County, 569 So. 2d

883 (Fla. 3d DCA 1990).

49. Section 1012.33(4), Florida Statutes, provides in
pertinent part:

(c) Any nenber of the district

adm ni strative or supervisory staff and any
menber of the instructional staff, including
any school principal, who is under
continuing contract may be suspended or

di sm ssed at any tine during the school
year; however, the charges against himor
her nmust be based on inmmorality, m sconduct
in office, inconpetency, gross

i nsubordi nation, wllful neglect of duty,
drunkenness, or conviction of a crine

i nvol ving noral turpitude, as these terns
are defined by rule of the State Board of
Education. \Wenever such charges are nade
agai nst any such enpl oyee of the district
school board, the district school board may
suspend such person w thout pay; but, if the
charges are not sustained, he or she shal
be imedi ately reinstated, and his or her
back salary shall be paid. In cases of
suspension by the district school board or
by the district school superintendent, the
di strict school board shall determ ne upon
t he evi dence submitted whet her the charges
have been sustained and, if the charges are
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sustai ned, shall determine either to dismss
the enpl oyee or fix the ternms under which he
or she may be reinstated. |f such charges
are sustained by a magjority vote of the ful
menbership of the district school board and
such enpl oyee is discharged, his or her
contract of enploynent shall be thereby
cancel ed. Any such decision adverse to the
enpl oyee may be appeal ed by the enpl oyee
pursuant to s. 120.68 provided such appeal
is filed wwthin 30 days after the decision
of the district school board.

50. Pursuant to Section 1012.33(4)(c), the School Board
charged M. Epstein with inconpetency, m sconduct in office, and
immorality. These terns are defined in Florida Adm nistrative
Code Rul e 6B-4.009 and provide "[t] he basis for charges upon
whi ch di sm ssal action against instructional personnel may be
pursued are set forth in Section 231.36, Florida Statutes [nhow
codified in Section 1012.33, Florida Statutes]."

| nconpet ency

51. In Count | of the Notice of Specific Charges, the
School Board charged M. Epstein with inconpetency as a result
of inefficiency because he failed to performhis duties as
prescri bed by Section 1012.53(2), Florida Statutes.
Specifically, the School Board charged that M. Epstein engaged
i n conduct unbecom ng an enpl oyee of the School Board, in
viol ation of School Board Rule 6Gx13-4A-1.21, and that he
vi ol ated the School Board's Acceptable Use Policy for the

I nternet, which is adopted as School Board Rule 6Gx13-6A-1.112
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52. Florida Adm nistrative Code 6B-4.009(1) provides in
pertinent part:

I nconpetency is defined as inability or
| ack of fitness to discharge the required
duty as a result of inefficiency or
i ncapacity. Since inconpetency is a
relative term an authoritative decision in
an indi vidual case nmay be made on the basis
of testinony by nenbers of a panel of expert
W t nesses appropriately appointed fromthe
t eachi ng profession by the Conm ssioner of
Educati on. Such judgnent shall be based on
a preponderance of evidence show ng the
exi stence of one (1) or nore of the
fol |l ow ng:

(a) Inefficiency: (1) repeated failure to
performduties prescribed by | aw

(Section 231.09, Florida Statutes) [now

codi fied as Section 1012.53, Florida
Statutes]; (2) repeated failure on the part
of a teacher to communicate with and relate
to children in the classroom to such an
extent that pupils are deprived of m ninmm
educati onal experience; or (3) repeated
failure on the part of an adm ni strator or
supervisor to conmunicate with and relate to
teachers under his or her supervision to
such an extent that the educational program
for which he or she is responsible is
seriously inpaired.

53. Section 1012.53(2), Florida Statutes, provides in
pertinent part: "Menbers of the instructional staff of the
public schools shall performall duties prescribed by rules of
the district school board. . . ."

54. School Board Rule 6Gx13-4A-1.21, which defines the
responsibilities and duties of permanent School Board personnel,

provides in pertinent part:
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55.

| .  Enpl oyee Conduct

Al'l persons enpl oyed by The School Board of
M am - Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves both in their

enpl oynment and in the conmunity in a manner
that will reflect credit upon thensel ves and
t he school system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited.

School Board Rule 6Gx13-6A-1.112, Acceptable Use

Policy for the Exploration and Utilization of the Internet as a

Tool for

Learni ng, Acceptable Use Policy for the Internet, which

applies to el enentary and secondary school instruction, provides

in pertinent part:

Pur pose of the rule

The purpose of this rule is to establish a
policy for the acceptabl e use of the
Internet as a tool for learning in the
School District of M am -Dade County,
Florida (hereinafter referred to as
District). In sumary, the rule affirns
that neither enployees nor students nay use
the Internet to do any action or receive
and/ or communi cate any | anguage that the
enpl oyee or student could not do in person.
Any act or work prohibited by federal,
state, and/or |ocal law or regul ation,

i ncluding Mam -Dade County Public Schools
(M DCPS) Rules, and/or collective bargaining
agreenment if done by a M DCPS enpl oyee or
student in personis simlarly forbidden by
this rule to be done by any enpl oyee or
student by or through the Internet.
Additionally, the rule reflects that there
i's no expectation of privacy in the use of
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e-mail or Internet comuni cations when such
communi cati ons occur over M DCPS provided
equi pnent by M DCPS enpl oyees, students, or
ot hers.

Pur pose of access to the Internet

The purpose of providing students and

enpl oyees access to the Internet is to
pronot e academ c excellence in the
District's educational objectives. This
conmput er technol ogy provides resource
sharing, innovation and comuni cati on that
will held launch today's schools into the
i nformati on age.

1. Acceptable Use Policy

Utilization of the Internet by students and
enpl oyees nust be in support of and
consistent with the educational objectives
of the District. Wen utilizing the
Internet all users nust adhere to the

provi sions of this rule and the standards of
conduct established in the M DCPS Code of

St udent Conduct (both el enentary and
secondary), Code of Conduct for Adult
Students, the Code of Ethics for the
Educati on Profession in the State of

Fl orida, and School Board Rule 6Gx13-4A-
1.21, Responsibilities and Duties.

A.  Transm ssion of any material in
viol ation of local, state, and federa
| aw or regulation is prohibited. This
includes, but is not limted to
copyright material, threatening or
obscene material or material protected
by trade secret.
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56.

X. I nappropriate Materi al

On a global network it is inpossible to
control effectively the content of data and
an i ndustrious user may di scover

i nappropriate material. |nappropriate
material is that material that is determ ned
i nconsi stent with the goals, objectives and
policies of the educational mssion of the
District.

Access and use of the Internet is for use as
a regular instructional activity. It is the
user's responsibility not to initiate access
to materials that are inconsistent with the
goal s, objectives and policies of the
educational mssion of the District.

XI. Disciplinary Actions for |nproper Use

The act of accessing the Internet through
the District's network signifies that the
user will abide by the provisions of this
rule.

Any user violating this rule, or applicable
| ocal, state, or federal |aw or regulation
is subject to |l oss of network access

privil eges and any other disciplinary
actions, as reflected in the M DCPS Code of
St udent Conduct (both el enentary and
secondary), Code of Conduct for Adult
Students, the Code of Ethics for the
Education Profession in the State of

Fl orida, applicable collective bargaining
units, and School Board Rule 6Gx13-4A-1.21.

Based on the findings of fact herein, the School Board

has proven by a preponderance of the evidence that M. Epstein

failed to conduct hinself in a manner that reflected credit on

hi msel f and that he violated the School Board' s Acceptable Use

Policy for the Internet by downl oadi ng and viewi ng material that
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t he School Board has classified as obscene material. School
Board Rul es 6Gx13-4A-1.21 and 6Gx13-6A-1.112 do not, however
prescribe duties relating to a teacher's carrying out his or her
instructional responsibilities.

57. Even though the School Board can prove inefficiency as
a result of a teacher's repeatedly failing to performthe duties
prescri bed by School Board rule, the charge of inconpetency as
defined in Florida Adm nistrative Code Rule 6B-4.009(1)
enconpasses a teacher's inability or lack of fitness to
di scharge the duties related to the responsibility to provide a
m ni mum educati onal experience to his or her students. The
School Board conceded that it was not challenging M. Epstein's
ability as a teacher, and it has failed to prove by a
preponderance of the evidence that M. Epstein failed to perform
any duties defined by School Board rule or that he deprived his
students of a mnimal educational experience. The School Board
has, therefore, failed to prove by a preponderance of the
evi dence that M. Epstein is inconpetent to teach as a result of

"inefficiency," as that termis defined in Florida
Adm ni strative Code Rule 6B-4.009(1)(a).

M sconduct in Ofice

58. In Count Il of the Notice of Specific Charges, the
School Board charged M. Epstein with having conmitted

m sconduct in office because he violated Florida Adm nistrative
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Code Rule 6B-1.001(2) and/or (3) and Florida Adnministrative Code

Rul e 6B-1.006(3)(a) and/or (4)(c) and because his violations

were so serious that his effectiveness in the school system was

i npai r ed.
59.
60.

Et hi cs of

perti nent
61.

Florida Adm nistrative Code Rule 6B-4.009(3) provides:

(3) Msconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in

Rul e 6B-1.001, FAC, and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in

Rul e 6B-1.006, FAC, which is so serious as
to inpair the individual's effectiveness in
t he school system

Fl orida Adm nistrative Code Rule 6B-1.001, Code of
t he Education Profession in Florida, provides in
part:

(2) The educator's primary professional
concern wll always be for the student and
for the devel opnent of the student's
potential. The educator will therefore
strive for professional gromh and will seek
to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of maintaining
the respect and confidence of one's

col | eagues, of students, of parents, and of
ot her menbers of the conmmunity, the educator
strives to achieve and sustain the highest
degree of ethical conduct.

Based on the findings of fact herein, the School Board

has proven by a preponderance of the evidence that M. Epstein

did not exercise the best professional judgnent and integrity
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over a period of at |east seven nonths when he regularly

downl oaded por nographi ¢ videos onto his classroom conputer while
students were present in the classroom and vi ewed pornographic
vi deos and nmasturbated in his classroomduring the school day,
when he was expected to be planning | essons and engaging in
other activities related to his role as an el ementary-school
musi c teacher.

62. In addition, as set forth above in paragraph 56, the
School Board has proven by a preponderance of the evidence that
M. Epstein violated School Board Rul es 6G&x13-4A-1.21 and 6Gx13-
6A-1.112. M. Epstein's violations of School Board rules
governi ng appropriate conduct and use of the Internet exhibit
the failure to exercise the |level of professional judgnent
expected from our public school teachers.

63. Based on the findings of fact herein, the School Board
has al so proven by a preponderance of the evidence that
M. Epstein did not sustain the highest degree of ethical
behavior. The term "ethical" nmeans, according to Wbster's
Third New International Dictionary, Unabridged (2002), "being in
accord with approved standards of behavior or a socially or
prof essionally accepted code[;] conformng to professionally
endorsed principles and practices.” As discussed bel ow,

M . Epstein's behavior violated the generally-accepted standards

for the education profession in Florida.
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64.

Fl ori da Administrative Code Rule 6B-1.006, Principles

of Professional Conduct for the Education Profession in Florida,

provides in pertinent part:

65.

(1) The follow ng disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in
Fl ori da.

(2) Violation of any of these principles
shal | subject the individual to revocation
or suspension of the individual educator's
certificate, or the other penalties as
provi ded by | aw.

(3) Obligation to the student requires that
t he indi vi dual :

(a) Shall make reasonable effort to protect
t he student from conditions harnful to

| earni ng and/or to the student's nental
and/ or physical health and/or safety.

* % *

(4) Obligation to the public requires that
t he indi vi dual :

(c) Shall not use institutional privileges
for personal gain or advantage.

Based on the findings of fact herein, the School Board

has proven by a preponderance of the evidence that M. Epstein

violated Rule 6B-1.006(3)(a). Contrary to his obligation to

pr ot ect

his students, M. Epstein created conditions that were

potentially harnful to his students' |earning and nental health

and safety. The precautions M. Epstein took to ensure that
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nei ther students nor school staff nmenbers were aware that he
downl oaded and vi ewed pornographi c videos and masturbated in his
cl assroom were taken to protect hinself, not others.

66. Based on the findings of fact herein, the School Board
has al so proven by a preponderance of the evidence that
M. Epstein violated Rule 6B-1.006(4)(c). M. Epstein
appropriated for his own use a conputer owned by the schoo
district and placed in his classroomfor instructional and
academ c purposes and vi ewed pornographi ¢ videos and mast ur bat ed
during his workday, when he was being paid to prepare |essons
and gat her instructional material. M. Epstein, therefore,
m sused his institutional privileges for his own personal
gratification and denied the school systemthe benefit of his
attention to his responsibilities during the workday.

67. Al though the School Board has established that
M. Epstein violated Florida Adm nistrative Code Rul es 6B-
1.001(2) and (2) and 6B-1.006 (3)(a) and (4)(c), it nust also
establish that M. Epstein's conduct was "so serious as to
inmpair the [his] effectiveness in the school system"™ The court

in Purvis v. Marion County School Board, 766 So. 2d 492, 498

(Fla. 5th DCA 2000), concluded that sone conduct is so serious
that, even without a public scandal or evidence of inpaired
effectiveness, it can appropriately be inferred that a teacher's

effectiveness in the school systemhas been inpaired. In
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Purvis, the teacher |lied under oath and resisted arrest, and the
court found that, because the offense underm ned the teacher's
trustworthiness, his inpaired effectiveness in the school system

could be inferred. See id.; Walker v. Highlands County School

Board, 752 So. 2d 127 (Fla. 2d DCA 2000) (i npaired effectiveness
can be inferred when conduct is sufficiently serious; court

di stingui shed situation where conduct took place at school from
one in which conduct was private). 1In this case, M. Epstein
showed such a profound | ack of good judgnent that it is
appropriate to infer that his effectiveness in the school system
was i npaired.

| morality

68. In Count Il of the Notice of Specific Charges, the
School Board charged M. Epstein with inmmorality. Florida
Adm ni strative Code Rule 6B-4.009(2) provides in pertinent part:

(2) Imorality is defined as conduct that

is inconsistent with the standards of public

consci ence and good norals. It is conduct

sufficiently notorious to bring the

i ndi vi dual concerned or the education

profession into public disgrace or

di srespect and inpair the individual's

service in the comunity.
Based on the findings of fact herein, the School Board has
proven that M. Epstein's conduct was not consistent "with the
publ i c consci ence and good norals.”™ The School Board has,

nonet hel ess, failed to prove that M. Epstein is qguilty of
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immorality because it has failed to prove that his conduct was
not ori ous.

69. Webster's Third New International Dictionary,
Unabri dged (2002) defines "notorious”" as "wi dely and unfavorably
known or discussed for sonething reprehensi ble or scandal ous or
for sonme negative quality or trait.” 1In this case, due to the
efforts of Ms. de Leon and ot her School Board enpl oyees,
apparently only a few School Board enpl oyees know of
M . Epstein's conduct.

M tigation

70. M. Epstein suggests that, in consideration of certain
mtigating factors, a penalty of 30-days' suspension w thout pay
woul d be the appropriate discipline in this case. M. Epstein
present ed uncontroverted evi dence establishing that, when the
addresses for pornography web sites were discovered on his
cl assroom conputer, he readily confessed that he downl oaded and
vi ewed pornographi c videos, and he was cooperative during the
i nvestigation by the M am - Dade County Public Schools police.
The uncontroverted evi dence al so establishes that, since
Decenber 2003, M. Epstein has been in therapy with a nental
heal th counsel or for a sexual disorder and that the nmenta
heal t h counsel or believes that M. Epstein is notivated to

continue in therapy. On the other hand, the uncontroverted
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evi dence al so establishes that M. Epstein cannot control his
need to vi ew pornography.

71. The School Board is responsible for ensuring the
safety of the children entrusted to the Mam -Dade County Public
School s, and the issue in this case is whether the School Board
shoul d continue M. Epstein's enploynent as an el enentary school
teacher. Having considered all of the evidence presented by
M. Epstein, including his history of satisfactory teaching
performance and his |ack of prior discipline, it is concluded
that the seriousness and duration of M. Epstein's conduct, as
well as his inability to exercise good judgnent even when he
knew that his actions violated School Board rules and could
j eopardi ze his job, warrants dism ssal fromhis enploynment with
t he School Board.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMMENDED that the M am - Dade County School Board
enter a final order finding that Daniel J. Epstein commtted
m sconduct in office and that he should be dismssed fromhis
enpl oynent as a teacher pursuant to Section 1012.33(4)(c),

Fl ori da St at ut es.
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DONE AND ENTERED this 26th day of May, 2004, in

Tal | ahassee, Leon County, Flori da.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 26th day of My, 2004.

ENDNOTES

1/ Unl ess otherwi se noted, citations to the Florida Statutes are
to the 2003 edition.

2/ On May 3, 2004, the date the parties' proposed recomended
orders were due to be filed, M. Epstein's attorney, Leslie
Hol | and, tel ephoned this office and stated that, due to a

nmedi cal energency involving herself and her daughter, she would
not be able to file M. Epstein's proposed recommended order on
that date. M. Holland requested a one-day extension of tine
for filing the proposal, which was granted over the Schoo
Board's objections. M. Holland' s proposal was received at the
Division of Adm nistrative Hearings at 7:38 p.m on May 4, 2004,
and is considered tinely.

3/ The School Board conceded at the final hearing that it did
not question M. Epstein's teaching ability.

4 Students were disnissed fromschool at 3:00 p.m every day

except Wednesday, when they were dismissed at 2: 00 p. m
Teachers were dism ssed every day at 3:20 p.m Teachers were
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expected to use the time after the students were di sm ssed as
pl anning ti ne.

5/ His classroomhad no w ndows.

®/  According to M. Epstein, the videos showed "scenes of ora
sex (a woman servicing a man)." Petitioner's Exhibit 7.

I This perception was based on the reaction of parents and the
community to an incident involving a teacher at another

el enentary school |ocated near Twin Lakes El enentary. Parents
protested at the elenentary school, and Tel enundo, a Spani sh-

| anguage tel evision network, broadcast the protest. School was
di srupted for several days, and, although the teacher involved
was not term nated, she was transferred to another school and
ultimately forced to retire because of the parents' protests.

8/ Transcript at page 59.

°/ M. Epstein continued teaching at Twin Lakes El enentary

t hrough June 9, 2003. He was assigned to one of the School
Board's regional offices fromJune 10, 2003, until the end of
t he 2002- 2003 school year.

10/ The DSM IV (Diagnostic and Statistical Mnual - 1V) does not
contain a diagnosis of "sexual addiction” or "addiction to
por nographic material,"” and Dr. Pl asencia opined that either

"sexual disorder not otherw se specified" or "inpulse contro
di sorder" accurately describes M. Epstein's problem

1/ Dr. Plasencia, whose doctorate is in "Interdisciplinary Arts
and Sci ences, Specialization in Marriage and Fam |y Therapy, "
testified that "Zoloft has the effect of hel ping with depressive
feelings, helping with anxiety feelings, which may very well be
at the very, very root of the cause of M. Epstein's addiction.”
Transcript at page 131. Dr. Plasencia also stated that one of
the side effects of Zoloft was a decrease in sexual desire,

whi ch would help M. Epstein; Dr. Plasencia acknow edged,
however, that not every patient experiences this side effect.
This testinony is too vague and qualified to support a finding
that M. Epstein currently has his addiction to pornography
under contr ol

2/ Dr. Plasencia also stated that, in his professional opinion,

M. Epstein does not pose a threat to children: "I don’t
believe that he is a pedophile. | don’t believe that that
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excites himat all. | don’t believe that that's the focus of
any of his fantasy. |It's not in his particular profile.”
Transcript at page 136. It is uncontroverted that M. Epstein
is not a pedophile and does not view pornography containing
children. The School Board did not, however, base its charges
agai nst M. Epstein on such allegations that he posed a threat
to children in the sense neant by Dr Pl asencia. Accordingly,
Dr. Plasencia's opinion on this point is largely irrelevant to
t he i ssues presented in this case.

13/ Transcript at page 144

4/ Petitioner's Exhibit 5 (M. Epstein's statenent of
Sept enber 29, 2003).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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